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ARMEN, Special Trial Judge: This case was heard pursuant to

the provisions of section 7463 of the Internal Revenue Code in
ef fect when the petition was filed.! Pursuant to section

7463(b), the decision to be entered is not reviewabl e by any

1 Unl ess otherwi se indicated, all subsequent section
references are to the Internal Revenue Code in effect for 2004,
t he taxabl e year at issue.
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other court, and this opinion shall not be treated as precedent
for any other case.

Respondent determ ned a deficiency in petitioner’s Federal
i ncone tax for 2004 of $2,426. The issues for decision are
whet her petitioner is entitled to claimdependency exenption
deductions for two mnor children for 2004 and whet her petitioner
is also entitled to claimchild tax credits with respect to those
children for the year in issue. For the reasons di scussed bel ow,
we sustain respondent’s determ nation.

Backgr ound

Sone of the facts have been stipulated, and they are so
found. We incorporate by reference the parties’ stipulations of
facts and the acconpanyi ng exhi bits.

At the tinme the petition was filed, WIlliam N Ward
(petitioner) resided in Virginia.

Petitioner clained dependency exenpti on deductions on his
2004 Federal inconme tax return for two of his children, K W and
WW?2 Petitioner also claimed child tax credits with respect to
K W and WW

Petitioner and the children’s nother separated in October

2002 and were divorced in Decenber 2004. Pursuant to the

2 |t is the Court’s policy to use initials when referring
to mnors.
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separation agreenent,?® joint |egal custody of the children was
awarded to petitioner and his ex-w fe, although his ex-wfe had
pri mary physical custody. The separation agreenent also
specifically provided that petitioner is entitled to claimK W
and WW as dependents on his tax returns “so |long as
[petitioner] is current in the paynent of his child support
obligations”. Petitioner’s ex-wife signed the separation

agr eenent .

Petitioner attached a copy of the separation agreenent to
his 2004 Federal inconme tax return. Previously, and at |east for
t he taxabl e year 2002, petitioner’s ex-wife had signed an I RS
Form 8332, Release of Caimto Exenption for Child of Divorced or
Separated Parents, allowi ng petitioner to clai mdependency
exenption deductions for the two children pursuant to the terns
of their divorce. She did not sign a Form 8332 for 2004, despite
the fact that petitioner was current with his child support
obligations for that year. |In fact, petitioner’s ex-wfe clained
t he dependency exenption deductions herself in violation of the
separati on agreenent.*

On February 12, 2007, petitioner instituted |egal

proceedings in the Virginia Juvenile and Donestic Rel ati ons

3 The separation agreenent was |ater incorporated into the
final decree of divorce.

4 Petitioner’'s ex-wife was |ater ordered by a Virginia
court to anmend her tax returns.
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District Court of Greene County to enforce the terns of the
separation agreenent. As a result, petitioner’s ex-wife paid him
$2, 426, an anount equal to the tax effect attributable to the
dependency exenption deductions and child tax credits at issue in
this case.

On February 13, 2007, respondent issued petitioner the
notice of deficiency fromwhich this case arises.

D scussi on®

Section 151 all ows deductions for personal exenptions,
i ncl udi ng exenptions for dependents of the taxpayer. See sec.
151(c). Section 152(a) defines the term “dependent”, in
pertinent part, to include a son or daughter of the taxpayer over
hal f of whose support for the cal endar year was received fromthe
t axpayer. \Were the parents of a dependent child are divorced or
| egal |y separated, section 152(e)(1) generally confers the
dependency exenption deduction on the parent with | egal custody
of the child (the custodial parent).

As an exception to the general rule, a noncustodial parent
may claimthe exenption where the custodi al parent executes a
valid witten declaration releasing his or her claimto the
exenption and the noncustodi al parent attaches that declaration

to his or her Federal incone tax return. Sec. 152(e)(2); sec.

> The issue for decision is essentially legal in nature;
accordingly, we decide it without regard to the burden of proof.
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1.152-4T(a), QA-3, Tenporary Incone Tax Regs., 49 Fed. Reg.
34459 (Aug. 31, 1984).°6

The I RS i ssued Form 8332 to conventionalize the witten

decl aration requirenent of section 152. See, e.g., Chanberlain

v. Comm ssioner, T.C Meno. 2007-178. Form 8332 requires a

t axpayer to agree not to claima dependency exenption deduction
and to furnish: (1) The nane of the child for whom exenption
clains are released; (2) the years for which the clains are

rel eased; (3) the signature of the custodial parent; (4) the
Soci al Security nunber of the custodial parent; (5) the date of
the custodial parent’s signature; and (6) the name and the Soci al
Security nunber of the parent claimng the exenption. See Mller

v. Comm ssioner, 114 T.C. 184, 190 (2000), affd. on other grounds

sub nom Lovejoy v. Conm ssioner, 293 F.3d 1208 (10th Cr. 2002).

Al t hough taxpayers are not required to use Form 8332, any ot her
written declaration executed by the custodial parent nmust conform

to its substance. See id. at 188-189; Chamberlain v.

Conmi ssi oner, supra; Neal v. Conmmissioner, T.C Meno. 1999-97;

sec. 1.152-4T(a), Q%A-3, Tenporary Inconme Tax Regs., supra. “In
order for a docunent to qualify as a statenment conformng to the

subst ance of Form 8332, it nust contain substantially the sane

6 Tenporary regulations are entitled to the sane wei ght as
final regulations. See Peterson Marital Trust v. Conm SSioner,
102 T.C. 790, 797 (1994), affd. 78 F.3d 795 (2d Cr. 1996); Truck
& Equip. Corp. v. Conmm ssioner, 98 T.C 141, 149 (1992).
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information required by Form 8332. In particular, the docunent
nmust satisfy the signature requirenent of section 152(e)(2).”

MIler v. Conm ssioner, supra at 191. Section 152(e) is clear;

it allows the dependency exenption to be clainmed by a
noncust odi al parent only when that parent attaches a valid Form
8332 or its equivalent to a Federal incone tax return for the
taxabl e year in which he or she clains the exenption. See

Paul son v. Conmi ssioner, T.C. Menp. 1996-560; Peck v.

Conmi ssioner, T.C. Menp. 1996-33; see also Brissett v.

Conmi ssioner, T.C. Menp. 2003-310.

Congress added the witten declaration requirenent to
section 152(e) in 1984 to provide nore certainty to the “often
subjective and * * * difficult problens of proof and
substanti ation” that acconpani ed dependency exenpti on deduction
di sputes under the prior statutory schenme. H Rept. 98-432 (Part
2), at 1498 (1984). Congress sought clarity as to which of two
di vorced parents would be all owed the dependency exenption
deduction for a taxable year and acconplished it by conditioning
t he noncustodi al parent’s claimupon the witten verification of
the custodial parent’s release of the claim To preserve
Congress’s goal, we nust insist on strict adherence to the

requi renents of section 152. Mller v. Conm ssioner, supra at

196; Branmante v. Conm ssioner, T.C. Menp. 2002-228.
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The parties agree that petitioner did not attach a signed
Form 8332 to his Federal incone tax return for 2004, but that he
did attach a copy of the separation agreenent signed by his ex-
wi fe. Although a separation or divorce agreenment stating that
t he dependency exenption deduction bel ongs to the noncust odi al
parent and containing the custodial parent’s signature nay serve
as an equivalent to Form 8332 in certain circunstances, the
agreenent here does not neet the requirenents of section
152(e)(2). In particular, petitioner’s ex-wfe makes no
agreenent not to claimthe dependency exenption deduction
herself. The conditionality of petitioner’s entitlenent to the
dependency exenption deduction keeps petitioner’s ex-wife’'s
signature fromconstituting a conplete waiver of her right to
cl ai mthe deduction as the custodial parent. Mller v.

Conm ssi oner, supra; see sec. 1.152-4T(a), Q®A-3, Tenporary

| ncome Tax Regs., supra.

I n Boltinghouse v. Conm ssioner, T.C. Mnp. 2003-134, the

taxpayers attached to their return a copy of a divorce agreenent,
whi ch was signed by both the custodial parent and the
noncust odi al parent. The divorce agreenent in that case
unconditionally granted the noncustodi al parent the dependency
exenption deduction, and the Court held that the agreenent net
all of the requirenments of a witten declaration under section

152(e)(2) because it conforned in substance to Form 8332. Unlike
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the divorce agreenent in Boltinghouse, the separation agreenent

in this case is conditional; that is, petitioner is entitled to
claimthe exenptions for KW and WW only if he is current in
his child support obligations. This condition suggests that
petitioner’s conpliance with his support obligations may change
fromyear to year, such that petitioner’s entitlenent to the
dependency exenption deduction for the two children is
potentially subject to change each year. Although petitioner did
nmeet the condition in 2004, the Internal Revenue Service cannot
be expected to police divorce decrees and separation agreenents.
Because of its conditional nature, the relevant part of the
separation agreenent does not constitute an equivalent to Form
8332 and thus does not conport with the requirenents of section

152(e)(2). See also Brissett v. Conm ssioner, supra (conpliance

with terns of separation agreenment not sufficient to authorize
dependency exenption deduction w thout attaching valid Form 8332
or equivalent).

As for the child tax credits petitioner clained for KW and
WW, section 24(a) authorizes a child tax credit with respect to
each qualifying child of the taxpayer. The term “qualifying
child” is defined in section 24(c). A “qualifying child” neans
an individual with respect to whomthe taxpayer is allowed a
deduction under section 151, who has not attained the age of 17

as of the close of the taxable year, and who bears a relationship
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to the taxpayer as prescribed by section 32(c)(3)(B). Sec.
24(c)(1). Because petitioner is not allowed a deduction with
respect to either child under sections 151 and 152, it foll ows
that for the year in issue, neither child is a qualifying child
and petitioner is not entitled to claima child tax credit for
either child in 2004.

We note that petitioner has been nade whole by his ex-wife's
$2,426 paynent to himas a result of his action in the Virginia
court. W note further that petitioner has an adequate— and nore
effective--renedy in the Virginia courts should his ex-wife again
be nonconpliant with the terns of their separation agreenent.

Finally, although we appreciate petitioner’s concern that
this issue could arise in future years should his ex-w fe not be
in conpliance with the ternms of their agreenent, it is well
establi shed that each tax year stands on its own. See Rose v.

Comm ssioner, 55 T.C. 28, 32 (1970).

To reflect our disposition of the disputed issues,

Deci sion will be entered

for respondent.




